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I

Introduction

There are a number of federal laws that address language access in health care

settings. Virtually all health care providers must comply with Title Vi of the Civil Rights

Act of 1964. Its purpose is to ensure that federal money does not support activities

that discriminate on the basis of race, color, or national origin.2 Another federal law

requires hospitals that received funding through the Hill-Burton Act to have an

ongoing “community service” obligation which indudes non-discrimination in the

delivery of services.?

According to the U.S. Department of Health
and Human Services Office for Civil Rights,
these hospitals must post notices of this
obligation in English, Spanish, and other
languages spoken by ten percent or mare of
the households in the service area.? There
are also federal laws that implicate the need
for meaningful language access if they are

to be effectively implemented. Under the
Emergency Medical Treatment and Active
Labor Act, for instance, it would be difficult for
a hospitai to comply with the Act's screening,
treatment and transfer requirements without
effective communication with a limited
English proficient (LEP) patient’ Despite such
federal requirements, lack of knowledge and
enforcement leaves millions of LEP individuals
without meaningful access to health care,

State laws provide an additional source of
protection. Indeed, state legislatures and
administrative agencies are increasingly
recognizing the need for linguistically-
appropriate health care and have adopted

measures that require or encourage health
and sodial service providers to overcome
language barriers.

This publication of state-by-state laws offers
citation to and & short description of each
state’s statutes and regulations regarding
services to LEP persons in health care settings.
It supersedes the previous listings originally
published by the National Health Law Program
in August 2003 and updated in 2005.8

All 50 states have enacted laws conceming
language access in health care settings.
California continues to have the most laws;
however, every state now has at least two
such laws. A limited number of states have
enacted comprehensive laws while most
states’ provisions focus on a particular

type of health care provider, service, payer,
or patient group. Some of these laws
provide detailed guidance; others note

the impartance of language access but do
not specify activities to improve it. Recent
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trends include provisions addressing cultural
competency training for health professionals
and Medicaid funding for language services.

Some highlights are:

Comprehensive Laws.

California has enacted a number of
comprehensive provisions, including a Title

VI lock-alike that authorizes enforcement by
individuals who are not provided language
services. California has developed some of
the most comprehensive provisions that guide
state agencies, general acute hospitals, and
the provision of services for individuals with
developmental disabilities and/or mental
health needs. Based on the finding that an
inability to speak, understand, or read English
is a barrier to public services, Maryland's
2002 "Equal Access to Public Services for
individuals with Limited English Proficiency
Act’ requires State agencies to provide equal
access to public services for LEP individuals.
Washington, D.C. followed suit in 2004—any
District agency, department, or program that
furnishes information or renders services
directly to the public or contracts with other
entities to furnish such services must provide
oral language services to LEP persons who
seek the services offered by the covered entity.

Health Insurance Coverage.

Some states address the interplay between
heslth insurance and language access.
California requires the Department of
Managed Health Care and the Insurance
Commissioner to promulgate regulations
establishing language standards and

requirements for health care service plans
(or managed care plans) and for individual
and group insurers to provide insured
individuals with appropriate access to
translated materials and language assistance
in obtaining covered benefits. A Washington
law requires all health carriers to file an access
plan with the insurance commissioner that
includes a description of the health carrier's
efforts to address the needs of covered
persons with limited English proficiency.
Meanwhile, Texas repealed a provision

that prohibited health insurers from using
underwriting guidelines based on the ability
of the insured or applicant to speak or read
English (former Tex. Ins, Code § 21.21 7).

Health Educational Requirements.
New lersey, California and Washington
require cultural competency instruction as
an educational component or continuing
education for health professionals.

Mental Health.

Laws in 46 states address mental health,
including in- and out-patient services.” These
range from translating patient rights notices
to mandating interpreters for commitment
proceedings. For example, [llinois requires
state mental health facilities to provide
interpreters during admission and intake,
when denying admission, and during
assessments or evaluations while the
individual is being interviewed or tested by
a psychologist, psychiatrist, or physician.

Women's Health.
Thirty-five states have laws concerning
women's health, including 30 that focus on
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abortion or sterilization and 14 that address
other issues such as pre-natal care. Provisions
in 17 states to assure that Medicaid will cover
sterilization only after informed consent has
been obtained in the LEP patients' primary
language.® Eleven states have "Women's
Right to Know Acts,” which typically require
information about adoption, fetal pain
associated with abortion, the possible
detrimental psychological effects of abortion,
and fetal development at two-week intetvals
to be published in English and in each
language that is the primary language of two
percent or more of the state’s population.

Other Population Groups.

States have also adopted provisions
addressing services for children (29
states) and the elderly (27 states). The
provisions affecting children generally
govern notices about Medicaid's Early
and Periodic Screening, Diagnostic and
Treatment Program (EPSDT) (12 states),?
or about mental illness (18 states).™

Facility Licensure.
Recently adopted provisions in Colorado,
Massachusetts, and New Jersey link facility

licensure to the provision of language services.

‘The Colorado law requires long-term care
facilities, as a condition of licensure, to inform
residents of their rights, including the right
to be adequately informed of their medical
condition and proposed treatment and to
participate in the planning of all treatment.
For residents whose primary language is
other than English, the facility shall arange for
persons speaking the resident’s language to
facilitate daily communications and to attend

assessiment and care planning conferences.

Funding.

A number of states have enacted laws to
provide funding to pay for language services.
Texas authorized Language Interpreter
Service Pilot Programs to pay for language
services in Medicaid in five sites statewide.
In 2007, Connecticut authorized Medicaid
payments for language services, and New
York enacted funding for hospitals.

Interpreter Certification.

Four states require or are initiating state-based
certification. This is due, in part, to recognition
that self-identification as bifingual is insufficient
to be a competent interpreter. Washington
has the oldest certification program. More
recently, lowa, Indiana, and Oregon have
enacted laws requiring development of
interpreter standards,™ while other states are
requiring the use of certified or competent
interpreters but do naot specify standards.™

In sum, it is clear that the needs of LEP
patients are receiving attention at the state
level, due in part to changing demographics
but also to the renewed focus on health
care quality and patient-centered care.

As a result, the breadth and scope of

state laws continue to grow, and new
opportunities are arising to ensure that

LEP individuals have access to meaningful
language services in health care settings.
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Methodology

To compile the state laws on language access, the researchers
conducted electronic research using a well-recognized, searchable
legal database. State statutes and administrative regulations were
reviewed for the 50 states and the District of Columbia. Research
was limited to state statutes and administrative regulations that
were related to health, insurance and government functions. The

researchers were overinclusive to ensure that provisions would

not be overlooked because of how they were classified in state
law. The search terms were developed based upon the prior research of the authors,
as well as from test searches conducted in three states. Numerous and varied search
terms were used to assure the broadest possible identification of existing laws. The
boundaries of the search were drawn 1o exclude state laws and administrative
regulations related to vocational rehabilitation, alcohol/substance abuse, WIC, and
other programs not directly related to the provision of health care. Provisions that
only address requirements to provide information in English were also excluded
(e.g, laws that require licensing examinations to be administered in English). The

information provided on the charts is current as of August 1, 2007.
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Virginia

AGY, TRA

Va. Code Ann.
§18.2-76(1)

PUB, CHI

Department of Health shall publish in English and in each language that is
the primary Ian1gua%e of 2 percent of mare of the population of the state and
display at every local healih department information about adop;iﬁ;w a)l(‘zematives,

description of fefal development at two-week increments, and bartion.

12 Va. Admin, Code
§ 20-10-50{A)(3)

With respect to any population of vacdne-eligible children a substantial portion
of whose parents are LEF, the state will identify program-registered providers
who are able to communicate with vaccine-aligible population in the appropriate
language and cultural context.

INS

12 Va. Admin. Code
& 5-408-260

The Managed Care Health Insurance Plan licensee shall incorporate strategies
into its access procedures to fadlitate utifization of health care services by covered
persons with language or cultural barriers,

Fpy; Site BECE £

MED, LT

12 Va. Admin. Code
§ 30-130-200

Evaluations performed under Preadmission Screening and Annual Resident
Review (PASARR) and PASARR natices must be adapted to the cultural
background, Janguage, elhnic origin, and means of communication used by the
individual being evaluated

CRD

18 Va. Admin. Code
§ 50-20-260(A)(10)

Profile of information for oral and maxillofacial surgeons shall include whether
there is access to translating services for non-English speaking patients at the
primary practice setting and which, i any, foreign languages are spoken in the
praciice.

NNV
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22 Va. Admin. Code
§ 30-30-B0(B)(5)

Independent Living Services Program funds may be used to provide interpreter
Services.

PWD

22 Va. Admin. Code
§ 30-30-160(D)

Centers for independent living (CiL}, to the maximusn extent feasible, must make
available personnel able to communicate in the native languages of individuals
with significant disabilities whose English proficiency is limiled.
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