

MEMORANDUM
To: 	Providers of Residential Support, Day Support, Prevocational and Group Supported Employment under the Intellectual Disability, Day Support and Developmental Disability Waivers

From: 		Dawn Traver, Waiver Operations Director
		Department of Behavioral Health and Developmental Services

Date:		December 18, 2014

Subject:	Compliance with the Centers for Medicare and Medicaid Services (CMS) Home and Community Based Services Final Rule via Provider Guidance and Checklist

The purpose of memorandum is to provide guidance and a checklist to help providers of waiver services begin to identify elements of their service delivery settings that may need modifications in order to come into compliance with the CMS Home and Community Based Services (HCBS) Final Rule.  
In order to best complete the checklist, providers are encouraged to review the elements of the “Guidance on Settings that Have the Effect of Isolating Individuals Receiving HCBS from the Broader Community,” as well as many of the questions in the “Exploratory Questions to Assist States in Assessment of Residential Settings” (both of which were disseminated by CMS as helpful tools and are available under Settings Compliance Requirements Toolkit at http://www.medicaid.gov/Medicaid-CHIP-Program-Information/By-Topics/Long-Term-Services-and-Supports/Home-and-Community-Based-Services/Home-and-Community-Based-Services.html).  Conducting an internal assessment by answering the “Exploratory Questions” will allow a provider to more specifically identify areas in which additional work is needed in order to comply with the settings requirements. 
Please also review the Regulatory Requirements for Home and Community-Based Settings (per CMS Final Rule) included with this memorandum and CMS guidance information (pages 3 to 6 of this document).  
After completing the checklist, providers will then need to complete the provider self-assessment through Survey Monkey.    
Steps for ID/DD/DS Waiver Providers
1. Review and complete the settings requirements checklist on page 7. The checklist is designed for providers to use as a guidance tool to help them determine areas in which their settings comply, or require improvement in order to comply, with the Final Rule’s settings requirements.  Completing the checklist is necessary in order for the Commonwealth to assess current provider settings as required by CMS. Providers should retain the completed checklist in their records until 3/17/2019. 

2. After completing the checklist, complete the self-assessment survey questions on Survey Monkey by January 31, 2015 at the following link: https://www.surveymonkey.com/s/F8GWBWV.  These responses are also required in order for the Commonwealth to comply with CMS final rule assessment requirements.  Please retain a hard copy of your completed survey for viewing by DBHDS/DMAS staff until March 17, 2019.
Beginning in March of 2015, DBHDS Office of Licensing staff, as they make their routine visits, will query providers about their familiarity with the Final Rule and their internal assessments of compliance.  In addition, DBHDS Community Resource Consultants will also be available to provide consultation and technical assistance in this regard.
For questions about the settings requirements guidance and checklist or completion of the self-assessment survey, please contact Dawn Traver, Waiver Operations Director, at DBHDS at dawn.traver@dbhds.virginia.gov.


















Regulatory Requirements for Home and Community-Based Settings (per CMS Final Rule)
	For 1915(c) home and community-based waivers and, for 1915(i) State Plan home and community based services, home and community-based settings must have all of the following qualities defined in the Final Rule (CMS 2249-F/2296-F) at §441.301(c)(4) and §441.710 respectively, and such other qualities as the Secretary determines to be appropriate, based on the needs of the individuals as indicated in their person-centered service plan:
1) The setting is integrated in and supports full access of individuals receiving Medicaid HCBS to the greater community, including opportunities to seeks employment and work in competitive integrated settings, engage in community life, control personal resources, and receive services in the community, to the same degree of access as individuals not receiving Medicaid HCBS.
2) The setting is selected by the individual from among setting options including non-disability specific settings and an option for a private unit in a residential setting.  The setting options are identified and documented in the person-centered service plan and are based on the individual’s needs, preferences, and for residential settings, resources available for room and board.
3) Ensures an individual’s rights of privacy, dignity and respect, and freedom from coercion and restraint.
4) Optimizes, but does not regiment, individual initiative, autonomy, and independence in making life choices, including but not limited to, daily activities, physical environment, and with whom to interact.
5) Facilitates individual choice regarding services and supports, and who provides them.
6) In a provider-owned or controlled residential setting, in addition to the qualities specified above, the following additional conditions must be met:
A. The unit or dwelling is a specific physical place that can be owned, rented, or occupied under a legally enforceable agreement by the individual receiving services, and the individual has, at a minimum, the same responsibilities and protections from eviction that tenants have under the landlord/tenant law of the state, county, city, or other designated entity.  For settings in which landlord tenant laws do not apply, the State must ensure that a lease, residency agreement, or other form of written agreement will be in place for each HCBS participant, and that the document provides protections that address eviction processes and appeals comparable to those provided under the jurisdiction’s landlord tenant law.
B. Each individual has privacy in their sleeping or living unit:
i. Units have entrance doors lockable by the individual, with only appropriate staff having keys to doors.
ii. Individuals sharing units have a choice of roommates in that setting
iii. Individuals have the freedom to furnish and decorate their sleeping or living units within the lease or other agreement.
C. Individuals have the freedom and support to control their own schedules and activities, and have access to food at any time.
D.  Individuals are able to have visitors of their choosing at any time.
E. The setting is physically accessible to the individual.
F. Any modification of the additional conditions specified in items 1 through 4 above, must be supported by a specific assessed need and justified in the person-centered service plan.  The following requirements must be document in the person-centered service plan:
i. Identify a specific and individualized assessed need
ii. Document the positive interventions and supports used prior to any modifications to the person-centered service plan
iii. Document less intrusive methods of meeting the need that have been tried but did not work.
iv. Include a clear description of the condition that is directly proportionate to the specific assessed need.
v. Included regular collection and review of data to measure the ongoing effectiveness of the modification
vi. Include established time limits for periodic reviews to determine if the modification is still necessary or can be terminated
vii. Include the informed consent of the individual
viii. Include an assurance that interventions and supports will cause no harm to the individual
Settings requirements items 1 – 5 apply to both residential and non-residential providers of HCBS.  However, setting requirements 6A – E represent CMS’s additional requirements for provider owned and operated residential settings.  If an individual, due to his/her specific assessed needs, requires some modification to his/her plan in relation to items 6A – E, then a provider must be able to document an justify such modifications per the requirements detailed in 6F i-viii.  
CMS also provided additional guidance specifically related to settings that do not quality as a home and community based setting, as well as what settings could be presumed to be institutional or have the effect of isolating individuals receiving HCBS from the greater community (or non-HCBS served individuals).  According to CMS, settings that DO NOT MEET the definition of being home and community based are:
· A nursing facility
· An institution for mental diseases
· An ICF/IID
· A hospital
· Any other locations that have qualities of an institutional setting
	
Settings that Are Presumed to Have Qualities of an Institution (and therefore likely do not meet the HCBS standard without supporting documentation to prove otherwise):

· Any setting that is located in a building that is also a publically or privately operated facility that provides inpatient institutional treatment,
· Any setting that is located in a building on the grounds of, or immediately adjacent to, a public institution, or
· Any other setting that has the effect of isolating individuals receiving Medicaid HCBS from the broader community of individuals not receiving Medicaid HCBS.

Settings that Have the Effect of Isolating Individuals Receiving HCBS from the Broader Community (and therefore likely do not meet the HCBS standard):

· Those settings with the following two characteristic alone might, but will not necessarily, meet the criteria for isolating
· The setting is designed specifically for people with disabilities, and often even for people with a certain type of disability.
· The individuals in the setting are primarily or exclusively people with disabilities and on-site staff provides many services to them.

· Those settings that isolate people receiving HCBS from the broader community may have any of the following characteristics:
· The setting is designed to provide people with disabilities multiple types of services and activities on-site, including housing, day Services, medical, behavioral and therapeutic services, and/or social and recreational activities.
· People in the setting have limited, if any, interaction with the broader community.
· Settings that use/authorize interventions/restrictions that are used in institutional settings or are deemed unacceptable in Medicaid institutional settings (e.g., seclusion).

· Examples of settings that isolate:
· Farmstead or disability-specific farm community: individuals who live at the farm typically interact primarily with people with disabilities and staff who work with them.  Their neighbors are other individuals with disabilities or staff who work with those individuals; people from the farm to no go out into the broader community as a part of their daily life.
· Gate/secured “community” for people with disabilities: consist primarily of people with disabilities and the staff who work with them. All supports are provided within the gated community.  Individuals often do not leave the grounds of the gated community in order to access activities or services in the broader community.
· Residential schools: incorporate both the educational program and the residential program in the same building or in buildings in close proximity to each other.  Individuals do not travel into the broader community to live or to attend school; typically interact only with other residents of the home and the staff.  Individuals’ experience in the broader community may be limited to large group activities on “bus field trips.”
· Multiple settings co-located and operationally related (i.e., operated and controlled by the same provider): congregate a large number of people with disabilities together and provide for significant shared programming and staff, such that people’s ability to interact with the broader community is limited. Numerous group homes co-located on a single site or in close proximity to one another (e.g., multiple units on the same street).
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Use examples in guidance materials
(pgs 3 to 6) to determine appropriate
level of compliance. 


Home and Community Based Setting Requirements per CMS Final Rule
	Residential Services  (provider owned and controlled settings)
	Day Support Services
	Prevocational Services
	Group Supported
Employ. Services
	Notes

	
	Setting Requirements for Residential and Non-Residential HCBS Settings

	1) Integration of setting and supports for ind. access to” greater” community
	
	
	
	
	

	2) Setting is selected by the ind. and choice documented
	
	
	
	
	

	3) Setting ensures ind. privacy, dignity and freedom from coercion
and restraints.
	
	
	
	
	

	4) Optimizes ind. autonomy and independence
	
	
	
	
	

	5) Facilitates ind. choice for services/supports and providers

	
	
	
	
	

	6) Provider owned/operated residential settings, ALL of the above criteria apply in addition to the following:

	Additional Requirements for Provider Owned/Operated Residential HCBS Settings

	A) Ind’s living unit can be owned or rented, via a lease (like) agreement
	
	
	
	
	

	B) The Ind. has privacy in their sleeping or living unit:
	
	
	
	
	

	i) Units have lockable entrances with keys 
	
	
	
	
	

	ii) Ind. have choice of roommates 
	
	
	
	
	

	iii) Ind. have freedom to furnish and decorate unit
	
	
	
	
	

	C) Ind. has freedom/support to control own schedules and activities (including access to food 24/7).
	
	
	
	
	

	D) Ind. may have visitors of their choosing at any time
	
	
	
	
	

	E) Setting is physically accessible to the individual
	
	
	
	
	

	F) Modifications to additional criteria for provider owned/operated residential settings are supported, justified and documented in a person centered service plan.
	
	
	
	
	


 (
                     HCB Waiver Services
HCB Waiver Services
)								
 (
Level of Compliance 
Checklist Key:
-  
Fully compliant with the HCB setting requirement
**
 - 
Partially compliant with HCB setting requirement
 - 
Not currently compliant with HCB setting requirement
N/A
 – 
Not applicable to setting or HCBS
)	
Completed By:_______________________________________
Date:_______________________________________________
